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I. Place of Consumer Law in the Georgian Legislation

1. Consumer Law in the GCC

The purpose of the following analysis of the Draft Law on Consumer Protection is to build as far
as possible on the existing Georgian law on consumer protection and on the available expertise
from previous discussions on the need to bring the Georgian Consumer Law into line with the
Association Agreement of the EU with Georgia.

Until the present draft on Georgian Consumer Law — in the following GConsL — the overall policy
was to integrate consumer law rules into the Georgian Civil Code — in the following GCC. The
GCC does not explicitly contain a definition of the consumer, however, Art. § GCC distinguishes
between entrepreneurial and non-entrepreneurial activities and therefore provides for a number
of rules that regulate transactions between business and the consumer. They can be broken down
into three types of rules:

J Those were the consumer is explicitly mentioned: obligation to contract (Art. 319. 3 GCC)
doorstep selling (336 GCC), unfair terms (342-348), consumer credit (370 GCC),

° Those where the consumer is NOT explicitly mentioned: tourism — the traveler (657 GCC),
product liability (1009-1016) GCC and Art. 5-8 Product Safety and Free Movement Code).

J Those where the rules do not target the consumer but protects him, for instance Art. 55
and 319.2 on the abuse of market power; Art. 81 on deceit; Art. 318 on duty to inform; Art. 380
on quality standard.

The report provided by C. Meller-Hannich and the concept paper by L. Chanturia/R. Knieper are
discussing the law without the Draft GConsL. Both papers provide for guidance on what is needed
to adapt the Georgian law to the European consumer law acquis. There is an important difference
though. Based on the Association Agreement C. Meller-Hannich looks into the Annexes of the
AA and examines what is missing and what is needed without taking any stand on where the
revision has to be located. Quite contrary L. Chanturia/R. Knieper advocate the integration of
consumer law into the GCC. They write:!

“One of today’s topical questions is whether it would be appropriate to create a specific Code on
Consumer Protection. Our personal clear answer to this question is - no (emphasis added HWM).
The consumer is a subject of civil law relations like any other physical or juridical person, be it
an entrepreneur or a private citizen. These relations are characterized by being horizontal,
contrarily to most of the vertical relations of public law. Obviously, that does not mean that
consumer have the same market power as big companies and that it is inappropriate in social
market societies to protect them against asymmetries of information, of power, of professionalism.
The German Constitutional Court is correct when it insists that the concept of party autonomy

1p.7.



and freedom of contract can only operate when a certain equilibrium of power is guaranteed, and,
If that is not the case, compensatory mechanisms and rules must be established. These
mechanisms and rules can take the form of unilateral administrative prohibitions. In that case,
we leave the sphere of private law.

[...]

It follows from the above, that we cannot really recommend a specific structural approach for
future reforms of specific consumer law and propose pragmatic ad hoc solutions, in line with both
German and Georgian legislative practice: Provisions may be integrated into the Code or they
may be established as special laws. We recommend, however, to analyze each time in detail
whether a proposal addresses specific consumer protection issues or the protection of weaker
parties in general”

Much can be said pro and con. In Europe and around the world there are precedents for either
solution. Most prominently the Netherlands integrated consumer law into the democratically
discussed revision of the Dutch Civil Code. Germany followed suit in 2002. There are also
examples where consumer law can be found inside the Civil Code and in a special consumer code.
Prominent examples are Italy and France. However, in essence where to place consumer law rules
is a political decision that must be taken by the Georgian Parliament.

2.  Consumer Rules fit for GCC

Quite pragmatically one might wonder whether and to what extent it might be easier and more
feasible to adjust the existing rules in the GCC as far as they relate to the consumer as a subject of
civil law and to consumer contracts, sales law and service contracts. This would mean the
following:

J the GCC needs to integrate the concept of the consumer and distinguish the consumer
from the natural and legal person,

. based on that distinction it would be manageable to cover the following fields of European
consumer law as the GCC has already laid down the ground rules: (1) distant selling and direct
selling (means the Directives 2002/65 on the distant selling of financial services and Directive
2011/83 on distant and direct selling (doorstep), (2) unfair contract terms (Directive 93/13), (3)
consumer sales (Directive 99/44), (4) package tours (Directive 2015/2302), (5) time sharing
(Directive 2008/122).

o Financial transactions, however, deserve a special treatment. Here the interplay between
public and private law is so dense that a separate legislative act seems more appropriate. This
means consumer credit should be taken out of the GCC. The German attempt to integrate
consumer credit into the German BGB is regarded as a failure. A successful piece of consumer
legislation, the former German Consumer Credit Act was sacrificed for the sake of political reasons
(integrating consumer law into the German BGB) to the detriment of clarity and coherence. In so



far, the UK approach not only on consumer credit but also on consumer finance is the more
convincing way for implementing the consumer acquis.

Recommendation:

o The legislator should take great pains to make sure that it does not double legislation on
certain issues by spreading them to several laws. If the right of withdrawal from contracts is
regulated in the GCC, it should not reappear in other laws such as the GConsL and/or the Product
Safety Law. If product liability is in the GCC, it should be amended there if necessary but not in
a different law. As an alternative, it should be removed completely from the GCC.

3. Consumer Law fit for GConsL

There are two major reasons why a special consumer law might be needed to complement the
GCC, the public law dimension of consumer law and the regulation of the enforcement of
consumer law. The public law dimension becomes clear in the regulation of commercial practices
and services in regulated markets. The regulation of consumer law enforcement requires an
analysis of the potential actors of enforcement and the remedies the actors should be granted.
European consumer law has set the benchmark in all these areas.

a) Commercial Practices

Commercial practices are regulated in the Directive 2005/29. The Directive prohibits unfair,
misleading and aggressive commercial practices. The benchmark is the average consumer,
although the yardstick can be downsized to the vulnerable consumer if particular groups are
targeted. The enforcement lies in the hands of public authorities and/or consumer organizations.
Individual consumers have no right to sue under EU law. There are good reasons to argue that
traditional private law remedies must be available to a consumer who was dragged via unfair and
misleading advertising into contract that she did not want, asking for making the contract void or
for compensation. In a rudimentary way this is foreseen in Art. 81 GCC. However, the regulation
of commercial practices reaches beyond individual relations. They affect the market order. That
is why EU Member States tend to regulate commercial practices in separate acts outside the civil
code, sometimes together with anti-competitive behavior (cartels and abuse of dominant
position), or they split between the business to consumer and the business to business dimension
of commerecial practice.

In the light of the foregoing it seems convincing not to integrate commercial practices into the
Civil Code, but to either integrate the Directive 2005/29 into the proposed GConsL or to merge
the consumer dimension enshrined in Directive 2005/29 with the existing Georgian law on
advertising.? The EU has separated the consumer law dimension from the b2b dimension
(Directive 2006/114). The reason is the different scope of the Directive 2005/29 which covers

2 https://matsne.gov.ge/ka/document/view/31840?impose=translateEn
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unfair and not only misleading practices and puts much more emphasis on the potential risk of
being misled through omission (failed but required disclosure of information). The civil law aspect
is enshrined in Art. 318 which can easily popped up.

b) Consumer Services in Regulated Markets

Prominent examples are telecommunication (Directive 2002/22), energy supply (Directives
2007/92 and 93), transport (Regulation 261/2004 (air passenger rights), Regulation 137/2007 (rail),
Regulation 11/77/2010 (ship), Regulation 181/2011 (bus)) and financial services (Directive 2014/65
MIFID II, Regulation 600/2014 MIFIR). The European Union is aiming at the liberalization and
privatization of former public services, such as telecommunication, energy supply and transport
services. The objective is to establish competitive markets with the help of regulatory agencies.
The respective EU Regulations and Directives do not only provide for the establishment of such
agencies and their competences, they also define standards for the contractual relations, between
business and ever stronger also with regard to private customers, the end consumer. The
regulation of financial services follows a similar logic, although banking and finance has not been
a public service in the Western democratic states. The result within these regulated markets is a
mix of public law and private law, or to put it the other way around private law relations have
come under the scrutiny of regulatory agencies.

With regard to consumer protection, only two options remain: (1) either to provide for sectorial
rules and to integrate consumer protection issues there or (2) to delegate service contracts in
regulated markets (maybe together with consumer credit, package tours and time sharing) into a
separate consumer law. There is no clear policy to be recognized within the EU Member States.
Some like eg. Germany are integrating consumer protection rules in sector related legislation. The
disadvantage is that they ‘disappear’ in the wedge of rules that govern b2b relations and relations
between the regulatory agency and the respective business sector. France e.g. has chosen a
different path. Consumer services coming under the notion of regulated markets are integrated
into the Consumer Code.

c¢) Consumer Law Enforcement

The third major field to be integrated into the GConsL is the regulation of consumer law
enforcement. EU law is not short in rules, but it is, if any, short in enforcement. That is why the
bits and pieces of European consumer law on enforcement matters are crucial: Directive 93/13
and 2005/29 provide for the action of injunction, Directive 2009/22 extends the standing to sue to
cross-border litigation within the EU, the Regulation 2006/2004 establishes the co-operation
between national agencies in charge of consumer protection. However, so far, the Regulation is
limited to cross border consumer issues. Again, the remedy of last resort is the action of injunction.
More recently the EU has adopted the Directive 2013/11 on Alternative Dispute Resolution and
Regulation 524/2013 on Online Dispute Resolution, establishing a new layer for dispute resolution
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outside courts.

None of the EU Member States has invested into the development of a code on consumer
procedure or a consumer litigation code or something alike. In all western democracies the
respective Codes on Civil Procedure are constituted as the mirror image of the civil codes.
Individual private parties litigate and seek a solution in court. Consumer law and consumer policy
reaches beyond such an understanding in a manifold way. Collective entities have been granted
standing to sue business before courts in order to defend the collective interests of consumers, be
it to set an end to the unfair contract terms or unfair commercial practices, be it to seek collective
compensation. The collective entity might be a consumer organization, a trade organization or a
public entity. The EU has been at the forefront of that development. The action for injunction
belongs to the minimum standard that all Member States have to provide. So far, the European
Commission failed in finding support for the introduction of a collective compensation scheme.
The 10 years long debate has only led to a non-binding Recommendation 2013/396 on collective
redress that paves the way for an opt-in contrary to the opt-out solution, which exists in the US
(class actions), but also in a limited number of EU member states under quite restrictive
conditions.

The development is paradigmatic for a certain enforcement deficit that unites the EU Member

States. Whatever way the Georgian legislator chooses, the purpose cannot be to create a costly fig-
leave bureaucracy producing papers but no effective consumer protection.

10



III. The Analysis of the Draft GConsL per Article

The translation which has been provided to me seems rather flawed. Here is just one example out
of many possible others. The Draft GConsL speaks of the ‘right to refuse’. From the context it
comes clear that what the authors have in mind is the ‘right to withdrawal’. In so far, a couple of
comments might be superfluous as it could well be that the Georgian version of the Draft is clearer
than the English translation.

The yardstick against which the Georgian Draft GConsL is measured is taken from a Model law
that M. Karanikic, Norbert Reich and myself have developed within the ZAP project under the
then leadership of Ruth Anna Biittner.> The Model Law is discussed in a book publication from
2012.* We were able to take the Directive 2011/83 into consideration. The respective EU
legislative measures taken after that date are not respected in the Model Law. These are:

Directive 2014/17 on mortgage

Directive 2014/65/EU MiFiD II and the MiFIR Regulation 600/2014
Directive 2014/92 on payment account

Directive 2015/2302 on package tours

Directive 2013/11 on Alternative Dispute Resolution

Regulation 524/2013 on Online Dispute Resolution
Recommendation 2013/396 on collective redress

However, this does not turn out to be a disadvantage as the Draft GConsL is in essence dealing
with the following directives. These, however, are fully respected in the Model Law.

Directive 2011/83 on Distant and Direct-Selling

Directive 93/13 on unfair terms

Directive 99/44 on consumer sales contracts

Directive 2005/29 on commercial practices, respectively Directive 84/540 on misleading
advertising.

In order to increase accessibility to the Model Law, we have copy paced from the ZAP Project,
respectively from the book manuscript, the provisions of the model law and made them available
to the GIZ project in Georgia. The Model will be referred to as ML.

3 http://www.zapotrosace.rs/en/about-us.php. Thierry Bourgoignie has taken over in 2013 the leadership from Ruth Anna
Bdttner.
4 M. Karanikic/H.-W. Micklitz/N. Reich, Modernizing Consumer Law — The Experience of the Western Balkan, Nomos
Baden-Baden, 2012, pp. 221-376.
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Art. 1 Purpose of the law

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 1. Purpose of this Law

The purpose of this law is:

a) to determine the legal grounds for the protection of consumer rights and state policy;

b) to establish conditions for the effective functioning of the agencies on protection of consumer rights and
community monitoring;

¢) to develop behaviour based on consumer respect;

d) to establish the best international and European practicies in the field of consumer rights protetion in Georgia.}

What we are missing, if such an article is said to be needed, is a reference to ‘a high level of
consumer protection’, which is enshrined in Art. 114 para 3 TFEU.

Proposal:
This Law protects the fundamental rights of the consumers; lays down the conditions and means

of consumer protection; specifies the rights and commitments of the consumer organizations; and
stipulates the rights and responsibilities of the state institutions in the area of consumer
protection.

Art. 2 The regulation of law

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 2. The regulation of law

This law determines the general principle of protection of rights of those people on the territory of Georgia that enter
into the contractual relationship with the seller for the personal use of his/her goods or services.}

What seems to be meant is ‘scope of consumer law’. Why is the scope limited to contractual
relations? At least a reference to the regulation on product liability in Art. 1009-1006 GCC is
needed as product liability also aims at the protection of consumers. By that taken the scope is
extended to manufacturers. Service providers may be qualified as ‘sellers’, but a clarification is
needed.

Art. 3. Definition of Terms

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 3. Definition of terms

The terms have following meaning for the purpose of this law:

a) Consumer — a natural person, who is offered or plans to purchase or use goods or utilizes service for the personal
use and not for the entrepreneurial activity or other professional purposes.

b)Seller — a natural or legal person who offérs or sells goods and services to consumers by means of entrepreneurial
activity or other professional activities.

¢)Goods — any movable article, including immaterial intangible assets that are part of movable article or are
electronically disseminated.

12



d)Services — services offered for the satisfaction of personal needs of consumers that are not related to the healthcare,
Insurance or social services, as well as such fields of services that are regulated separately by independent regulatory

agency.}

Art. 3 a): The notion of the consumer is not fully harmonized. This means that Georgia as well as
the EU Member States enjoy discretion to broaden the scope of consumer protection rules. One
key issue is the purchase of goods that serve a double purpose, a private one and a business purpose.
It has to be made sure that a double purpose is possible as long as the private purpose prevails.

Proposal with regard to 3. a): consumer’ means any natural person who, in contracts covered by
this Law, is acting mainly for purposes which are outside his trade, business, craft or profession.

Art 3. b) defines the seller of goods but not the supplier services.

Proposal:
A definition of the provider of services has to be included.

Art. 3. d) provides for a definition of services. Social services and services ‘regulated separately by
independent regulatory agency’ are exempted from the scope of application. Here the following
problem arises: The EU has liberalized and privatized former public services in various rounds (so
far 3, but the 4% is already in the pipeline). In order to guarantee that each and every citizen has
access to these basic services — telecommunication, postal services, energy — the EU law has
requested the Member States to make sure that these services are provided without any exception.
The EU legislator has coined the term ‘universal services’ and has laid down basic consumer rights
with regard to the availability, the affordability and the quality of these services.

Just to provide a couple an example from the Directive 2002/22 on universal services which seems
to be the most advanced in that respect:®

The Directive enumerates the following as Universal services: fixed telephone services (Article
4), directory enquiry services and directories (Article 5) and public pay telephones and other
publics voice telephone access points (Article 6). The rest fall under the category of ‘additional
mandatory services” (Article 32),° for which unlike those falling under the scope of universal
services, no compensation mechanism for undertakings can be provided. Under the Universal
Service regime, the Directive establishes certain obligations related to: availability (Article 3),
measures for disabled users (Article 7), affordability of tarifts (Article 9) price control mechanisms
(Article 10), and quality of service (Article 11)

5 See Micklitz, Overview of European Consumer Law, under I11. 8.
® The CJEU has interpreted the concept of universal services and includes broadband internet services but only those
requiring an fixed connection. Mobile telephony services (and internet over mobile technology) is not yet part of US (see
Case C-1/14, ECLI:EU:C:2015:378). The new proposal for a Directive establishing the European Electronic
Communications Code does not expand the concept of US but proposes the extesion of affordability measures to mobiles
services for vulnerable users by MSs.
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However, beyond universal services, these sector related Directives and Regulations lay down
rights and duties for consumers and service providers. Again Directive 2002/22 can be taken as an
example:

Chapter IV introduces a set of end-users’ rights in relation to the provision of electronic
communications services at large, and not only restricted to universal services. These rights
include: right to a contract providing specific information (Article 20), transparency (Article 21),
quality of the service based on technical standards (Article 22), services availability (Article 23),
interoperability of consumer digital television equipment (Article 24), telephone directory
enquiry services (Article 25), access to emergency services and the single European emergency
call number (Article 26), European telephone access codes (Article 27), harmonised numbers for
harmonised services of social value, including the missing children hotline number (Article 27a),
Access to numbers and services (Article 28), and number portability (Article 30). As to remedies,
the Directive introduces a right to withdraw, without penalty, from their contract if they do not
accept changes in the contractual conditions (Article 20(2)). The Directive also introduces right
of compensation in case of delay in porting or abuse of porting by undertakings (Article 34). These
rights and remedies are without prejudice to EU rules on consumer protection such as the
Consumer Rights Directive and the Unfair Contract Terms Directive.

Similar rules can be found in the EU Directives 2007/92 and 2007/93 on energy supply.”

Question:

Where are these consumer/customer related rules implemented into Georgian law? In sector
related laws and/or in the law on social services?

Art. 4 Legislation of Georgia in the field of protection of consumer
rights

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 4. Legislation of Georgia in the field of protection of consumer rights

1. The legislation of Georgia in the field of protection of consumer rights consists from the Constitution of Georgia,
International treaties and agreements of Georgia, this law and other laws and by-laws of Georgia.

2. This special law is given the advantage for the purposes of the protection of consumer rights because it establishes
higher standards for the protection of consumer rights.}

Para 2 is obviously meant to clarify the relationship between the GCC and the GConL. At least
this is my understanding. Para 2 wants to make sure that the consumer keeps the advantage of
being better protected via the GConL than by other rules.

7 See Micklitz, Overview of European Consumer Law, under 111. 10 and 11.
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Recommendation:
Para 2 is superfluous because already (and better) regulated in Art. 2.2 GCC.

Art. 5 State Policy in the Field of Protection of Consumer Rights

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 5. State Policy in the Field of Protection of Consumer Rights

The State shall ensure:

a) compliance of safety norms of goods and services with the internationally recognized requirements;

b) protection of economic interests of consumers including from misleading practices;

¢) informing consumers and consumer education, including the means and procedures for protection of their rights;
d) functioning of legal and accessible procedures for hearing of violations of consumer rights, including the
development of alternative means of consumer dispute resolution;

e) support of work of those organizations and other interested groups working in the field of protection of consumer
rights.}

Art. 5 is shaped along the line of the famous Kennedy declaration of 1962, updated and adjusted
to the language the European Union uses in the two-consumer policy programmes from 1976 and
1981. Art. 5 d) and c) should be more outspoken with regard to judicial protection, which is now
guaranteed under Art 47 of the European Charter of Fundamental Rights.® Depending on the
future scope of the envisaged legislation, there might be a need to introduce a right to satisfaction
of basic needs and a right to consumer education.

In light of more than 50 years we would propose the following wording together with a re-
numbering. Art. 5 should become Art. 2:

The Georgian state recognises that each individual, irrespective of the income and social status,
has the following rights:

(1) The right to safety, i.e. the right to be protected from goods and services which are dangerous
to their life, health or property, or to the environment, or the use or owning of which is
prohibited;

(2) The right to be informed, i.e. the right to obtain necessary and correct information in order
to make a conscious choice from among the offered goods and services;

(3) The right to choose, i.e. the choice among a number of products and services, at acceptable
prices and with quality guarantee;

(4) The right to be heard, i.e. the right to demand that their interests are taken into consideration,
and to be represented through consumer organizations and associations upon making legislative
and executive decisions on issues regarding consumer policy;

(5) The right to redress, i.e. the right to demand, pursuant to the procedure provided by law, state
protection upon violation of their rights, and the right to claim for compensation for material and

8 http://www.europarl.europa.eu/charter/pdf/text_en.pdf
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moral damage caused by the trader;

(6) The right to a healthy and sustainable environment, i.e. the right to live and work in an
environment that is not harmful to health and wellbeing of present and future generations, and
the right to information necessary for assessing the risk to health and wellbeing from the existing
environment

Recommendation:

This kind of policy objectives remain symbolic if there is no clear addressee of the right. Can the
consumer enforce these rights?

In the European Union this kind of policy objectives have been given legal weight in the European
Charter of Fundamental Rights. The European Court of Justice is more and more referring to the
Charter, even if it is not clear from the outset whether and to what extent the ‘rights’ mentioned
are individually enforceable rights. There are obviously important differences in the degree to
which the six rights can be turned into individually enforceable rights. However, with regard to
the right of information and the right to judicial redress, the European Court of Justice has gone
quite far.

Is there a preparedness in Georgian courts to what European lawyers would call
constitutionalisation of private law? Using fundamental rights and human rights in the
interpretation of private law? If yes, the six ‘rights’ in the GConsL might serve as a bridge between
human rights, fundamental rights, private law and consumer law.

Art. 6 General Rights of Consumers

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 6. General Rights of Consumers

Consumer is authorized to fully exercise his/her choice and freely purchase goods or services the consumer wishes,
request protection of his/her rights and in case of claim to request hearing in effective, quick and sensitive manner
and receive appropriate response in accordance with the Georgian legislation.}

The purpose of this Article is not entirely clear. The right to choose would come under the scope
of Art. 5 at least if the proposal for a revised version would find political support. The same is true
with regard to the right to launch a complaint against the contracting partner and to expect a
reply in due course. In so far, the revised Art. 5 para 5 could be adjusted to accordingly.

Question:

The reference to the Georgian Legislation is not clear. What kind of legislation is it and what does
it imply?

If the idea is to introduce a right to receive information, it is covered by Art. 318 GCC (which
might have to be amended). If the idea is to tell the consumer that he has a right to sue the contract
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partner for breaches, it is a constitutional right and does not need to be reiterated here.

Art. 7 General Obligation with regard to Information

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 7. General Obligation with regard to Information

1. Consumer has rights to receive and seller is authorized to release in the state language of Georgia, as well as in

other languages determined by the Georgian legislation:

a) Authentic and full information regarding the name, manufacturer and essential characteristic of products and
services, which will allow consumer to make correct selection;

b) Information regarding the seller (name of firm) and location of manufacturer, as well as contact information based
on which consumer can make quick and effective communication with manufacturer;

¢) Information on review of consumer claims, authorized person, his/her contact data and place for submission of
claims as well as the address for exchange, repair of goods and technical support, in case it is different from the address
given under the paragraph 1, subparagraph “b” of this article;

d) Information regarding the production date and/or service delivered and the expiry date of those products (the last
day good is fit for use or storage) after which goods considered unfit for use according to their defined purpose
(groceries, cosmetics, household and medical chemicals and etc.);

e) Information regarding the full price of goods and/or services (including transportation, carriage, installation and
etc.) and in case it is impossible to determine it preliminary the components of the price and the method of its
calculation as well as rules of realization;

f) Information regarding the payment, delivery and conditions for fulfilment of obligation, as well as for the failure

of fulfilment of obligations, forms and opportunities of submission of claim;

&) Information regarding the warranty and other conditions including the further services and providing spare parts
of goods, in case of their existence;

&) Information regarding the rules of safé and targeted use of goods as well as special conditions of storage;

h) Information regarding the term of contract, as well as conditions for refiisal of permanent contract and automatic
continuation of term;

1) Information regarding the functional characteristic of digital content of products and technical opportunities of its

protection in case of existence of such; as well as information regarding the compliance of digital content with

technical or programmatic support;

J) Technical passport, guidebook for use, installation, exploitation and services (instructions), in case of existence of
such;

k) Compliance document of goods and/or services in cases established by the law;

2. Information determined under paragraph 1 of this article is the integral part of contract between the consumer and
seller.

3. Seller is obliged to place the information regarding the brand name and guidance in a visible place;

4. Seller shall be liable according to the rule established by Georgian Legislation in case of providing false or
misleading information.

5. The label regarding the safety of goods and decision making by the consumer about this product shall be placed on

retail packaging in a visible place, in big, clear, contrast, easily comprehensible font. In case it is not possible such

label on an individual item than this information shall be attached to it.

6. The information indicated under paragraph 1 of this article shall be part of the attached technical document, by

label marking, indicating the production date or other means. In addition, the information determined by paragraph

1, subparagraph ‘a’, “b’, ‘e”, ‘g”, “h”, “k” and ‘1” shall be provided to consumers in Georgian language and shall be

placed so that the information in original language shall not be covered. This does not limit dissemination of
Information in another language with the reservation that information in Georgian language shall not be smaller than

the information in original, foreign language.}
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Art. 7 is following the proposal by Prof. C. Meller-Hannich who recommended to provide for one
list in which all the necessary European standards ‘with respect to the content of a contract and
to the consequences of non-performance’ other than distance and off-premises contracts. Prof.
Meller-Hannich refers to Art. 5 Directive 2011/83 on consumer rights, Art. 5 Directive 2000/31
on electronic commerce, Art. 4 and 5 of Directive 2008/122 on time sharing.® the list could easily
be prolonged, Directive 2008/48 on consumer credit, Directive 2014/17 on mortgage credit,
Directive 2015/2302 on package tours. This is definitely a challenge in light of the fact that there
is certainly a common core, but that there are contract related particularities.

Who is the addressee of the obligation? If it is the contracting partner, the seller or the service
provider the information duties should be shaped along the lines of what the seller/service
provider is able and competent to do. Art. 7 para 2 and 4 seem to indicate that it is the seller or
service provider as para 2 makes the information part of the contract and para 2 provides for
remedies in case of non-compliance.

Proposal:
Limit the information duties to the contracting partner and to eliminate all those information

duties that are to be found in price indication or labelling regulation.

Art. 7 is broken down in six subparagraphs: 1) defines the basic information that has to be released
in Georgian language to the consumer, 2) makes clear that this information is to be regarded as an
integral part of the contract, 3) addresses particular information duties of the seller on the label,
4) declares the seller liable in case of misleading or false information, 5) deals with safety labels
and 6) specifies the way in which the information requirements have to be presented to the
consumer.

There are a number of difficulties in the subparagraphs which we would like to address:

e 1 a) is focusing on the manufacturer, 1 b) addresses the seller and the manufacturer. Is this a
translation mistake? The addressee of the obligation is the seller. The consumer does not have
a contract with the manufacturer. How can the seller know who the manufacturer is? This
might not always be the case.

e 1 ¢) overlaps with Art. 6. with regard to the complaint procedure but is more specific in that
it obliges the seller to disclose information of a third party or simply a different location where
the warranty rights in consumer sales are exercised. What is missing is the newly introduced
obligation in Directive 2013/11 imposed on the seller and service provider to inform the
consumer about available ADR mechanisms."

e 1 d) refers to particular information requirements on dangerous products. There is a bulk of
EU rules that provide for information on foodstuff, cosmetics, household and chemical
appliances. we assume there is Georgian legislation elsewhere.

® C. Meller-Hannich, op. cit. under 2 b) bb) p. 14 , a model catalogue of these information requirements *.
10 See under Art. 15-22 below.
18



e 1 e) refers to the price. This sounds more like an obligation that the state has to implement or
is it addressing the seller/supplier? Maybe a clarification is useful. Is this meant to transform
Directive 98/6 on price indication, see also Art. 14 Draft GConsL.!!

e 1 g)reads as if it is meant to implement Art. 6 Directive 99/44 on consumer guarantees. If this
is the case, the information to be provided must be much more specific.

e 1h)seems to refer to standard contract terms that have to be made available and information
on a right to withdrawal (this is obviously meant by ‘refusal’. The last part ‘automatic
continuation’ is not understandable. Does it mean that a contract that has been concluded for
a particular period of time is automatically prolonged? If yes such a term if provided in
standardized form is subject to a fairness test under Art. 12 Draft GConsL. Cases of automatic
extension of time are Art. 559/560 GCC. The chapter on standard terms (Art. 342 ss.) contains
a more detailed validity and fairness test (see below under III. 12).

¢ 1k) We do not understand what is meant.

e Para (4) deals with a crucial dimension of information duties. What should happen in case the
contracting partner is not supplying the information he has to make available? The reference
to Georgian legislation does not indicate what the remedies could be.

e Para (5) and (6) deal with labelling requirements which are laid down in various product
specific EU laws on foodstuff, cosmetics etc. The contracting partner has to respect these rules
and to design the labels accordingly. However, there is no need to repeat these obligations in
an article that addresses the contracting partner of the consumer.

The next step should be to make clear that the addressee is the seller/service provider and that the
relevant information has to be made available to the consumer prior to the conclusion of the
contract. For inspiration, we insert Art. 17-19 Model Law, Art. 17 deals with information prior to
the conclusion, trying to do what Prof’ Meller-Hannich proposed, Art. 18 is a genuine attempt to
shape a remedy designed to deal with failure to provide information (giving shape to what is
mentioned in Art. 7 para 4. Such an obligation is not foreseen under the European consumer law
acquis. However, information duties remain rather useless if there is no clear sanction. Art. 19
specifies the payment requirements.

Article 17 Pre-contractual duty to inform

1. Prior to the conclusion of any sales or service contract, the trader shall provide the consumer
with the following information, if not already apparent from the context:

(1) the main characteristics of the goods or services;

(2) the geographical address and the identity of the trader, such as his trading name and, where
applicable, the geographical address and the identity of the trader on whose behalf he is acting;
(3) the price inclusive of taxes; or where the nature of the product means that the price cannot
reasonably be calculated in advance, the manner in which the price is calculated; as well as, where
appropriate, all additional freight, delivery or postal charges; or, where these charges cannot
reasonably be calculated in advance, the fact that such additional charges may be payable;

1 which is analyzed separately below.
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(4) the arrangements for payment, delivery, performance and the complaint handling policy;
(5) the existence of a right of withdrawal, or the non-existence of such right;

(6) the existence and the conditions of after-sales services and commercial guarantees where
applicable;

(7) the duration of the contract where applicable; or, if the contract is open-ended, the
conditions for terminating the contract;

(8) the minimum duration of the consumer’s obligations under the contract, where
applicable;

(9) the existence and the conditions of deposits or other financial guarantees to be paid or
provided by the consumer at the request of the trader.

2. In case of a public auction, the information under Paragraph 1 (b) may be replaced by the
geographical address and the identity of the auctioneer.

3. In case of contract formation, the information under Paragraph 1 shall form an integral
part of the contract.

4. The trader shall fulfill the obligation under Paragraph 1 in good faith, and in clear and
easily understandable language.

5. The burden of proof concerning the fulfillment of the obligation under Paragraph 1 shall
be borne by the trader.

6. The commercial purpose of the provision of the aforesaid information shall be
unequivocally communicated to the consumer.

Article 18 Failure to provide information

1. If'the failure of the trader to comply with the information requirements under Article 17
has induced the consumer into agreeing to the consumer contract, the consumer contract
shall be voidable. The consumer may repudiate the consumer contract on these grounds,
irrespective of the existence of the intention on the side of the trader, at the time of his
failure to comply with the requirements of Article 17, to induce the consumer into entering
into contract. The right to repudiate the contract terminates in one year after the contract
formation.

2. If the trader has not informed the consumer on the additional freight, delivery or postal
charges or, where these charges cannot reasonably be calculated in advance, on the fact that
such additional charges may be payable; the consumer shall not be obliged to pay these
additional charges.

Article 19 Payment through bank

1. If the trader informs the consumer to make the payment through the bank or the post,
the payment shall be deemed effected on the date on which the bank or the post accepted
the proper payment order.
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Art. 8 Obligation regarding the information in case of distance contract
or a contract entered into outside the permanent

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 8. Obligation regarding the information in case of distance contract or a contract entered into outside the
permanent location of sale or provision of services (doorstep)

1. A contract is considered to be a contract entered into outside the permanent location of sale or provision of services
(doorstep contract) in case it is concluded outside the trade of a seller (location of entrepreneurial work) and which
requires simultaneous physical presence of both seller and consumer, as well as contract concluded within the trade
of a seller or in a distance, but as soon as consumer personally and individually received offer outside the trade of a
person conducting sales.

2. Distance contract is concluded by the use of technical means and does not require simultaneous physical presence
of both seller and consumer.

3. Seller is obliged, in case of contracts concluded in distance or a contract entered into outside the permanent location
of sale or provision of services (doorstep), to provide information to the consumer in clear form (in writing if
consumer requests so) along with the information determined by article 7 of this law:

a) Expenses related to the distance communication used during the conclusion of contract, in case this is not part of
main price;

b)Conditions of limiting or depriving right of a consumer to submit complaint, including in case of existence of
grounds of complaint, conditions of appeal and proceedings related to it as well as opportunities for alternative dispute
resolution;

¢) Minimum timeframe within which seller takes obligation based on contract, in case of such existence;

d) The obligation of one of the parties to cover expenses for the return of goods in case of refusal of contract;

e) The right to request financial warranty by a seller and the preconditions of this request, in case of such existence.
4. Seller is obliged to provide consumer with the copy of the contract in case it is in writing or any other document
regarding the conclusion of a contract. The information included in paragraph 3 of this article shall be provided to
consumer no later than delivery of goods or start of services in simple comprehensible language in printed form. In
case of distance contract and consent of a consumer, use of other means Is also possible. Seller is obliged to provide
information determined under article 6, paragraph 1, subparagraphs ‘a’, “e”, “i” and paragraph 1 subparagraph ‘c” of
this article prior the expression of will to enter into the contractual relationship.

5. Seller is obliged to approve the conclusion of distance contract in reasonable timeframe and provide consumer
information determined under paragraph 1 of this article no later delivery of goods or start of services.

6. The contract is considered to be concluded by the means of use of telephone communicating in case if there is
signature of consumer or written consent. Seller shall provide consumer information regarding the commercial
purpose of the call and his/her identity or an identity of a person on behalf of whom he/she is calling as soon as the
telephone conversation starts between the consumer and seller.

7. Consumer shall be provided with the information regarding the complication of delivery of goods and forms of
payment in case of online sale through the webpage no later than placement of order.}

The Draft Amendment of the GCC provides for introducing a second paragraph in Art. 336 GCC,
obviously in addition to the envisaged adoption of the GConsL:

Customer is authorized despite the existence of relevant grounds to refuse the contract concluded
at the doorsteps during the two weeks period from its conclusion, refuse the contract of sale after
two weeks from the full receipt of products in possession.

The proposal is reiterated in Art. 8 GCC, although Art. 8 is much more comprehensive than the

proposed amendment in the GCC. Art. 8 is a rather complex and ambitious rule. It aims to bring
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together in one article two lengthy EU Directives 2011/83 on direct- and distant selling as well
Directive 2000/31 on e-commerce. So far Art. 336 GCC contains the following provision on the
right to reject contracts that are concluded outside business premises within seven days:

A contract concluded in the street, at the doorstep or in like places between a consumer and a
person conducting sales within his/her trade shall be valid only if the consumer has not rejected
the contract in writing within a week, unless the contract is performed upon its conclusion.

Art. 8 GConsL has seven subparas: 1) defines doorstep contracts, 2) distance contracts), 3) a-e) the
specific information that reaches beyond the general requirements laid down in Art. 7 GConsL,
4) distinguishes between the information that has to be provided to the consumer prior to the
conclusion of the contract (the button solution)!? and after the conclusion of the contract, 5)
requires approval of the distance contract from the seller (Art. 11 paras 1-3 E-commerce
Directive), 6) written confirmation of a contract concluded over the telephone, 7) deals with the
information on the non-or delayed delivery (Art. 8 para 3 Directive 2011/83).

There is a world of a difference between the detailed requirements that the two EU Directives
(2011/83 and 2000/31) are formulating and the rather crude implementation in Art. 8§ GConsL.
Art. 8 looks as if the draft cherry picks on the Directive and selects only those elements which
seemed to be of relevance. This is not to discredit Art. 8 GConsL. It is a smart and sympathetic
way to reduce complexity and boil the somewhat over complex rules of the European Union down
to its essence. However, in the current form Art. 8 does not meet the requirements of the European
acquis. Directive 2011/83 provides for full harmonization and does not leave the EU Member
States much leeway. The Directive carefully distinguishes between common denominators that
both types of business have in common and those where additional requirements are formulated
with regard to each of the two in terms of the type of the information, the form and the
information and the time at which the information has to be made available to the consumer. In
the light of what is needed the following comments might highlight the major shortcomings:

e 1) the second part of the definition of off-premises contracts is hard to understand. From the
context it comes clear what is meant see Art. 2 (8) Directive 2011/83.

e 2) defines distance contracts, but is not in line with Art. 2 (7) Directive 2011/83

e 3) unites the information requirements of the two modalities, however, the Directive draws a
distinction between common information Art. 6, modality specific information, Art. 7 and 8
Directive 2011/83.

e Art. 8 does not deal with the information requirements of the right to withdrawal. This is done
in Art. 9.

e 4)is hard to understand. However, its purpose is to distinguish between information prior and
after the conclusion of the contract but does not refer to the different requirements to the two
types of contracts (which is enshrined in Art. 6-8 Directive 2011/83).

12 C. Meller-Hannich, opacity. 2. a) aa) p. 10 under reference to Art. 8 para 2 Directive 2011/83.
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e 5)implements Art. 11 para 1-3 Directive 2000/31 in line with the proposal of Prof. C. Meller-
Hannich.'3 However, para 5 does not do justice to the complexity of the EU law requirements.

e 6) makes use of the option provided for in Art. 8 para 6 Directive 2011/83 to require a written
confirmation of contract concluded via the telephone. This option was introduced after it had
become known that some service providers use telephone calls to change the terms of the
contract, often to the detriment of the consumer.

e 7) transposes Art. 8 para 3 Directive 2011/83 but does not deal with the much more important
consequences of delayed delivery or non-delivery, Art. 18 Directive 2011/83.

[ J

Proposal and recommendation on the positioning of the right to withdrawal:

e A duplication of the regulation of the right to withdrawal should be avoided. Having rules in
the GCC and the GConsL creates confusion.

e In line with our position on the relationship between the GCC and the GConsL we strongly
advocate to integrate the right to withdrawal into the GCC alone.

Proposal in detail:
Any revision of Art. 8 could be built around the seven parameters that can be deduced from the
European rules. One might wonder whether these seven parameters can be condensed in one

single article or whether seven separate articles are needed. Again, the Model Law, Art. 30-37
might serve as some sort of guidance. This was an attempt to do justice to the complex rulings and
to break down the different articles into a coherent form. Admittedly the articles in the Model
Law remain complex. This is the consequence of the existing EU consumer law.
e Definition of distant selling and off-premises contracts, Art. 5 ML has shifted the
definitions of the Directive into the overall catalogue of definitions.
e Information requirements for distance and off-premises contracts, Art 31 ML
e Special information duties and permanently accessible data with regards to e-commerce,
Art 32 and 33 ML
¢ Information concerning the right to withdrawal, Art 34 ML
e Formal requirements for off-premises contracts, Art 35 ML
e Formal requirements for distance contracts, Art 36 ML
e Performance and delivery, Art. 37 ML.
Missing
e reference and definition to a durable medium, Art. 2 (10) Directive 2011/83.
e Directive 2002/65 on distant selling of financial services has not been integrated into Art.
8 GConsL.

13 C. Meller-Hannich, op. cit. 2. a) aa).
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Art. 9 Right of Consumer to receive goods or services in accordance
with the contract

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 9. Right of consumer to receive goods or services in accordance with the contract

1. Consumer is authorized, except the cases determined by the paragraph 3 of this article, to refuse contract without
any grounds, after receipt of goods in the possession of a consumer and in case of existence of service contract — during
7 days from the conclusion of contract [this duration shall be increased to 14 days in case of distance or contract
entered into outside the permanent location of sale or provision of services (doorstep contract)] The term for the
acceptance of goods into possession shall be calculated:

a)from the date the last item was accepted into possession, in case the subject of contract is more than one item and
they are delivered separately;

b)from the date of receipt into the position the last piece of good, in case the good is delivered in separate parts;

2. The application of right to refuse contract by a consumer is the grounds for termination of obligations of parties,
in addition:

a) Seller is obliged to refund the paid amount in full to the consumer, except the delivery expenses no later than 14
days from the moment of receipt of notification on refisal of contract;

b) Seller has the right in case of deed of purchase to refuse return of money before the goods are returned;

¢) Consumer is obliged after the refusal of contract to return received goods to a seller or third person designated by
a seller immediately or within 14 days after the submission of notification to a seller, except the cases when seller
expressed the will to take the goods back on his/her own expense.

3. Consumer is not authorized to refuse contract, if

a) The services determined by the contract has been fully delivered so that seller started delivery of services based on
the preliminary consent of a consumer taking into account that after receipt of services in full he/she loses the right
to refuse contract;

b) Goods provided to a consumer are manufactured based on his/her individual order or fits his/her personal needs;
¢) Goods delivered to a consumer is fast-spoiling, the expiry term is short or requires special conditions for storage;
d) Hermetically sealed goods are delivered to a consume that cannot be returned due to the protection of health and
hygiene norms and hermetic seal is broken during the return process;

e) A good, that became integral part of another product during the delivery due to its characteristics, is delivered to
a consumer;

f) Newspapers and journals or other publications are delivered to a consumer, except the cases when delivery is
provided based on subscription;

&) Contract is concluded as a result of public auction;

h) Goods with electronic content was delivered to a consumer through the means of information carriage/storage
device, in case this took place based on the preliminary consent of a consumer taking into account that he/she might
lose the right to refise contract;

1) Good has lost the characteristics, seal, label, receipt (or other document proving the purchase), that are submitted
to a consumer along with the goods, is not attached to it;

J) The cost of delivered services or goods does not exceed 25 GEL.}

The heading of Art. 9 is somewhat misleading, maybe due to translation problems. It regulates the
right to withdrawal, the period, the exercise, the effects and the exceptions, but only with regard
to distant and direct selling, not with regard to particular types of contracts where a right to
withdrawal is foreseen such as consumer credit and time sharing. Throughout the draft the
language of the right to refuse is used. However, this should be changed into the ‘right to
withdrawal’. This is the language of the Directive 2011/83. The different wording does not create
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problems as the described effects seem to be the same.

Art. 9 is conceived of in the following way: para 1) lays down the basics of the right to withdrawal
— the right to withdraw without any grounds — as well as the withdrawal period for both distant
and direct selling, para 2) regulates the consequences of the right to withdrawal for the consumer
and the seller, para 3) provides for a united list of exemptions for distant and direct selling where
the right of withdrawal does not apply.

Again, there are major differences in the degree of detail.

e Missing: information on the right to withdrawal. Art. 6 Directive 2011/83 lays down in much
detail what kind of information has to be supplied and in what form. The only information
requirement enshrined in the GConsL is laid down in Art. 7. 1) h).

e Missing: provisions on the form in which the notification has to be communicated, via durable
medium and or in writing, Art. 7 (1) and 8 (1) Directive 2011/83.

e Missing: how and by what means the consumer has to exercise his or her right to withdrawal,
Art 7 para 1 Art. 11 Directive 2011/83

e Missing: what happens in case the consumer has not been notified on his or her right to
withdrawal, Art. 11 Directive 2011/83 prolongs to one year.

e Missing: the effects of the rights to withdrawal on ancillary contracts. However, Art. 370 GCC
provides for some rudimentary rules on so called linked agreements.*

e Missing: the diverse rules laid down in Art 17 — 21 Directive 2011/83 are not implemented.

Art. 9 para 1- 3 GConsL does not fully take into account the EU requirements in those fields that

are chosen for the implementation:

e 1) establishes a seven days period for off premises and 14 days for distance contracts. This is
not in line with Art. 9 which requires 14 days® and crafts carefully the requirements when it
begins to run depending on the type of contract, sales or services

e 2)is meant to implement Art. 13 and 14 Directive 2011/83 which deal with the obligations of
the trader and the consumer in case of the withdrawal. Para 2 does not reflect the degree of
sophistication. In particular the judgment of the EC] in Messner has to be taken into account
in which the EC]J held that in principle the consumer has not to pay compensation to the seller
for the use of the product during the withdrawal period.!®

e 3) provides for a list of exceptions. However, the list is incomplete. Art. 16 does not leave room
to EU member states for going beyond the scope of obligation.

Proposal:
The Georgian legislator has to decide whether the right to withdrawal should be conceived of as

a general right which applies to different types of contracts, distant selling direct selling, time

14 See C. Meller-Hannich, 2 a) beb) pp. 12 unser Preference to Knieper/Chanturia/Schramm, Das Privatrecht im
Kaukasus und in Zentralasien, 2010, p. 478.
15 See C. Meller-Hannich, op. cit., under 2 a) bb) p. 11.
16 ECJ Case C-168/00 Messner, C. Meller-Hannich, op. cit.,
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sharing, consumer credit, or whether the right to withdrawal should only deal with direct and
distant selling — what is currently the case.

In any event the structure of the ML might be useful for a redesign of Art. 9. Here we have
distinguished between the information concerning the exercise of the right to withdrawal (Art.
35 ML), the period of withdrawal (Art. 38), exercise of the right of withdrawal (Art. 39), legal
consequences of the withdrawal (Art. 40), effects on ancillary contracts (Art. 41), exceptions as
regards direct and distant selling contracts (Art. 42 and 43).

What is equally needed is to co-ordinate the two provisions in the GCC on doorstep selling. Article
336 and on linked agreements Art. 370 with the envisaged GConsL. Art. 9 repeats partly and
supplements partly Art. 336 GCC. The preference would be to integrate the regulation into the
GCC. If not, Article 336 should be deleted

Art. 10 Deed of purchase of consumer goods and warranty related to it

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 10. The contract of sale on consumer goods and warranty related to it

1. Seller is obliged to submit to consumer goods in accordance with the contract.

2.Good is considered to be in compliance with the contract in case it meets the following requirements, unless
otherwise determined by the contract:

a) Complies with the description submitted by the seller to a consumer and has the same characteristics as the sample
good presented by a seller to a consumer;

b) Is fit for use for a purpose as such goods are used for;

¢) Fits consumer goals to which seller agreed to when concluding contract with the consumer;

d) Has the characteristics that are usual for this type of goods and consumer had reasonable expectations due to the
type of product and public statements that were made by a seller, manufacturer or other person responsible for
placement of a product on market, including the advertisement and labeling. The rule regarding the public statements
cannot be applied in case when seller can prove that he/she did not know or couldn’t be informed about the
characteristics that product had or consumer was preliminary informed during contract conclusion.

3. The irrelevance caused by the incorrect installation of a product by a seller or under his/her responsibility equals
to the failure to comply with the contract conditions, in case the installation of products was the integral part of
contract. This rule also applies to a product that can be installed or built by a consumer and due to lack of information
in Instructions the built or installation failed.

4. Consumer whose purchased goods are not in compliance with the ones identified in contract is authorized to
request from seller exchange or repair of goods with the purpose to make it incompliance with the contractual
conditions.

5. Seller is authorized to refuse to improve the defect as well as to exchange it in case it requires unreasonable
expenses. In this case customer is authorized to leave the contract and to request reimbursement of damages caused
by the failure to comply with the contract according to the Georgian legislation.

6. Making goods in compliance with the contract conditions shall take place in reasonable timing. In case of failure
to fix the problem, consumer is authorized to request:

a) Decrease of price in the amount that is required to make the product incompliance with the contract;
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b) To leave the contract and to request reimbursement of damages caused by the failure to comply with the contract
according to the Georgian legislation (return of product and reimbursement of amount; The price at the moment of
concluding the contract shall be considered when returning the amount.)

7. All expenses related to the compliance of products with the contract (including transportation, workforce and
materials) shall be made by a seller.

8. Consumer has the right to present the requests determined under this article in case the noncompliance of products
with the contract requirements have been revealed after 2 years passed from the delivery of products to a consumer
or before the expiration of expiry date, in case of clear indication of this on the product. The request can be submitted
within 2 months’ period from the moment of noncompliance of products with the contract requirements have been
revealed.

9. Seller is obliged to satisfy the consumer requirements determined under this article in case of failure to prove that
noncompliance with the contract is caused due to misuse of product by a consumer.

10. The contract or warranty that deteriorates the rights of consumer determined under the Georgian legislation shall
be considered void.}

Art. 10 implements Directive 99/44 on consumer sales. Again, the different rules enshrined in the
Directive are merged into one. Directive 99/44 is a minimum directive. Therefore, it leaves more
space in the implementation process. However, this also means that the Directive does not full
cover all relevant aspects of consumer rights and remedies. This is particularly true with regard to
compensation claims where the EU law remains deficient.

Art.10 is clearly structured. Para 1 lies down the basic obligation of the seller to deliver defect free
products, Art. 2 (1) Directive 99/44. Para 2) implements the notion of defect as laid down in Art.
2 (2) a)-d) and (4) Directive 99/44 more or less literally. Para 3) implements Art. 2 (5) Directive
99/44 (so-called Ikea-Clause). Para 4) — 5) define the remedies of the consumer, implementing
Art. 3 (2) Directive 99/44. Para 6) defines the relationship between the four different remedies.
Para 7) deals with the costs of repair Art. 3 (4) Directive 99/44. Para 8) deals with the prescription
period, Art. 5 (1) Directive 99/44, the second sentence with the optional notification period Art.
5 (2) Directive 99/44. Para 9) regulates the burden of proof, Art. 5 (3) Directive 99/44. Para 10)
implements Art. 7 Directive 99/44.

The Directive is of utmost importance for the realization of consumer protection. It lays down
horizontal rules for all sales transactions between a consumer and a seller. Art. 10 again simplifies
the EU law requirements.

e What is missing, is the implementation of Art. 4 Directive 99/44 which deals with the potential
recourse of the seller in the supply chain. There is some academic debate on whether Art. 4 is
mandatory or only optional. The EC] had no occasion yet to decide on the nature of Art. 4.
Art. 499 GCC does not solve the matter, see below my proposal.

e What is equally missing is the implementation of voluntary guarantees, Art. 6 Directive 99/44.

e Last but not least Art. 10 does not deal with Art. 20 Directive 2011/83 which defines standards
on the ‘passing of the risk’ for consumer sales contracts.
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Whilst Art. 10 is mostly in line with the requirements of the Directive, there are still some
inconsistences. Again, they may partly result from the translation.

e Para2)b) and c) are not fully in line with Art. 2 (2) — (3) Directive 99/44. But these are minor
differences.

e Para 4)- 6) are key to understanding the four remedies and their interrelation. My
understanding is that the consumer should have the full choice between the different
remedies. The minimum character of the Directive would allow the Georgian legislature to
introduce free choice.

e The Georgian legislator seems to opt for a two-step solution. Para 5) refers to exchange
(replacement) and repair as the first set of remedies, paras 5) and 6) are defining the
requirements under which the consumer may shift to price reduction and rescission. The
wording is a bit confusing. The right and remedy is on the side of the consumer. It is then for
the seller to reject the consumer’s immediate claim to price reduction or rescission provided
he has good and viable reasons. The seller must be given first the opportunity to try to repair
the remedy. Para 5) therefore has to be reworded.

e Para7) has to be read in line with the EC] judgment in Putz/Weber. Here the EC] made clear
that the seller’s obligation to bear consequential costs yielded of the necessary replacement
reaches quite far.'”

e Para 8) introduces the highly debatable 2 months notification period. This rule is optional and
must not be implemented. In my view the consumer should not be obliged to notify the defect
as this rule puts indirectly a burden on her to investigate the product.

e Para9) should be brought into line with Art. 5 (3) Directive 99/44 which reverses the burden
of proof within the first six months after delivery.

e Para 10) goes very far in declaring the whole contract void. This is not needed under Art. 7
Directive 99/44, which relates only to those terms in the contract which exclude or restrict
mandatory rights granted to the consumer under the Directive.

Proposal:
Art. 10 has to be brought into line with Art. 490 et seq GCC and Art. 380 GCC There are specific

norms on quality standards in most types of synallagmatic contracts in the GCC (rent, services
etc.) and not only in the contract of sale. Therefore, it seems appropriate to integrate consumer
sales into the GCC and to adjust the relevant provisions in the Georgian Civil Code accordingly.

17 ECJ Joined Cases C-65/09 and C-87/09 (Putz/Weber), “Article 3(2) and (3) of Directive 1999/44/EC of the European
Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods ... must be interpreted as
meaning that, where consumer goods not in conformity with the contract which were installed in good faith by the
consumer ..., are restored to conformity by way of replacement, the seller is obliged either to remove the goods ... and to
install the replacement goods there or else to bear the cost of that removal and installation of the replacement goods...
“Article 3(3) of Directive 1999/44 must be interpreted as precluding national legislation from granting the seller the right
to refuse to replace goods ... on the ground that, ... replacement imposes costs on him which are disproportionate with
regard to the value that the goods would have if there were no lack of conformity and the significance of the lack of
conformity. That provision does not, however, preclude the consumer’s right to reimbursement of the cost of removing
the defective goods and of installing the replacement goods from being limited, in such a case, to the payment by the seller
of a proportionate amount.”
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This could be done, following the example of Germany and the Netherlands, by first laying down
common rules on sales contracts independent of the nature of the parties and then introduce
complementary rules on consumer sales. C. Meller-Hannich has discussed the possible
implications between the respective rules in the GCC and the Directive 99/44. In her assessment
she points in particular to the mandatory nature of the consumer protection rules, which cannot
be contracted out, a lack of an appropriate mechanism to organize the recourse between the final
seller along the line of the supply chain. Art. 499 is not believed to provide sufficient clarity as no
direct rights of recourse are provided.'

On top of this Art. 10 needs some elaboration and clarification in line with the detailed proposals
made above.

Art. 11. Results of violation of service obligations

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 11. Results of violation of service obligations

1. Service provider is obliged to provide consumer with services in compliance with the conditions agreed by the
contract.

2. Consumer, in case of violation of timeframes determined by the contract as well as discovery of deficiencies, shall
establish reasonable term for service provider for providing the services and elimination of deficiencies, in case of
failure to act within established reasonable timeframe, consumer is authorized:

a) To request delivery of service/elimination of deficiencies from another person on the expense of service provider;
b) To request decrease of price for services;

¢) To refuse contract and request the reimbursement of damages.

3. It is not mandatory to identify timing determined under paragraph 2 of this article, when it is clear that it will not
have any results or consumer linked the fulfilment of contract with the timely receipt of services.

4. In case of contract violation when service provider failed to deliver services in timely manner or the process
prolonged and made impossible to deliver services in agreed timeline, service provider is not authorized to request
reimbursement of expenses made during the service delivery, as well as cost of service delivery in case consumer lost
Interest to partial fulfilment.

5. Consumer is authorized to present requests determined under this article at the moment of receipt of services and
in case when it is impossible to discover deficiency during the service delivery — during the entire warranty period;
in case of non-existence of such warranty — during 2 years from the moment of receipt of services.

6. Consumer is authorized to request elimination of deficiencies for free after the passage of warranty period in case
the vital mistakes on behalf of service provider were revealed during the warranty period. In case of failure to comply
with the request a consumer is authorized to use the rights determined under paragraph 2 of this article.}

The meaning and purpose of this article is not entirely clear. If the article is meant to regulate
service obligations it could in theory be applicable to all sorts of services that complement a sales
contract. However, it seems as if Art. 10 read as a whole is more likely to lay down basic rules on
rights and remedies for defective or deficient service contracts. If this reading is correct then Art.
11 needs to be brought into line with the respective rules on service contracts in the GCC.

18 C. Meller-Hannich, op. cit., 2 b) dd) p. 15.
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The European consumer law acquis does not provide for the mirror image of the consumer sales
directive, a kind of catch all set of rules that apply independently of the type of the contract. That
is why the Georgian legislator remains entirely free. There are no restrictions under EU law,
provided Art. 11 does not negatively affect consumer service contracts which are subject to
specific EU rules, such as consumer credit in Directive 2008/48, time sharing Directive 2008/122,
mortgage credits 2014/17, payment accounts 2014/92 or package tours Directive 2015/2302.

Such a problem could arise if Art. 11 para 4) is meant to regulate the delayed or non-delivery of
products which are coming under the scope of Directive 2011/83 on consumer rights. Art. 18 of
the said Directive lays down requirements that are not yet integrated in Art. 8 GConsL (see above
under Art. 8 GConsL).

Proposal:
To my knowledge only some Nordic countries have tried to lay down a general framework for

service contracts in their consumer protection law. The Model Law — Articles 79-95 — should be
understood as an attempt to think service contracts through from a consumer protection
perspective.

What is definitely needed is to ensure compliance of more general rules on contracts for services
with the GCC.

Art. 12 Unfair Conditions of Contracts

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 12. Unfair conditions of contract

1. Conditions of contract that are not result of individual agreement between the parties shall be deemed unfair, in
case they contradict with the principle of good faith and causes unjustified disbalance in contractual rights and
obligations harming consumer.

2. Burden of proof that contractual conditions were the subject to individual agreement is on the seller.

3. Declaring contract conditions unfair the cost of the contract and adequacy of the subject of contract shall not be
taken into consideration in case this was subject of agreement between parties.

4. Conditions provided to a consumer in writing shall be drafted clearly and in understandable language. The vague
conditions of contract shall be interpreted in favor of a consumer.

Art. 12 obviously aims at implementing Directive 93/13. There is a double difficulty:

o Art. 342-348 GCC provide for basic rules on the nature of standard terms in contrast to
individual agreements, their incorporation, their interpretation, a general fairness test and two
lists of terms that are regarded to be void (Art. 347) or deemed void (Art. 348) in relation to
natural persons that are not undertaking entrepreneurial activities (consumers).

o Art. 12 GConsL strongly overlaps with Art. 342-348 GCC. Art. 12 is wider in that para 2 defines
the burden of proof and para 4 introduces the transparency principle so far missing in the
GCC. However, Art. 12 is narrower in scope and effect as it does not explicitly state that unfair
terms are void, let alone that Art. 12 does not list a list of terms
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Three proposals:

The first step should be to merge the two concepts into one. Along the line of the initial proposal
to integrate the private law relations into the GCC, Art. 324-348 should be supplemented through
rules on the burden of proof and on the transparency principle.

Secondly the Directive 93/13 requires Member States to introduce an action of injunction that
allows for eliminating unfair contract terms independent of their actual use. These powers could
be granted either to a public agency and/or to consumer organizations. The abstract control of
unfair terms should be delegated into the envisaged Georgian Code of Consumer Law.

Thirdly the implementation needs to take the abundant case-law of the EC] into account. The EC]
does not understand the individual contract and the abstract control of standard terms as two
separate procedures. Quite to the contrary: The EC] requests the Member States to make sure that
terms that are declared unfair in an abstract control procedure shall be eliminated in individual
contracts too.!” How that should be done is left to the Member States. The most far reaching tool
would be to grant unfair terms erga omnes effect. In Gutiérrez Naranjo® the ECJ] has given an
account of what the Court regards to be the substance of the Directive 93/13 on unfair terms:

e the objective, the protection of the weaker party and the cleansing of the market,

o the obligation of national courts to investigate the fairness of standard terms ex lege,
e the prohibition of national courts to revise the unfair term,

e the right to claim restitution,

e the deterrent effect resulting from terms being void ex tunc.

Art. 13 Misleading advertisement and commercial activity

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 13. Misleading advertisement and commercial activity

1. For the purposes of this law the misleading advertisement expressed in any form that is targeted towards the
consumer or reaches the audience in a form or content that creates or might create false opinion based on which
consumer makes a decision to enter into transaction.

2.All circumstances shall be taken into account, included provided information, in order to conclude whether
advertisement is misleading or not:

a. The existence or nature of a product and its main characteristics, such as fitness, fit for use, composition, place, date
and method of manufacturing, fitness to goal, amount, size, weight, specifications, geographical or commercial origin,
conditions for transfer or storage, result of use, as well as result of product testing and circumstances revealed based
on testing.

b. Price, the method of its calculation and offer and circumstances related to it;

19 Case C-472/10, Nemzeti F.H. v. Invitel, judgment of 27 Apr. 2012, ECLI:EU:C:2012:242
20 Joined cases C-154/15, C-307/15 und C-308/15 Francisco Gutiérrez Naranjo gegen Cajasur Banco S.A.U. (C-
154/15) und Ana Maria Palacios Martinez gegen Banco Bilbao Vizcaya Argentaria SA (C-307/15) und Banco Popular
Espafiol SA gegen Emilio Irles Lopez, Teresa Torres Andreu (C-308/15), ECLI:EU:C:2016:552
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a)Rights of those who order/produce/disseminate advertisement, such as identity, qualification, intellectual,
commercial or manufacturing property right;

c. Misleading commercial activity is providing consumer with incorrect information, which resulted or might result
in misleading or lying to a consumer or giving factually correct information in misleading context or giving
Information partially, based on which a consumer concluded or might have concluded contract he/she would not
otherwise make.

d. Information under paragraph 3 of this article applies to:

a)the main features and characteristics of goods, such as fitness, fit for use, composition, place, date and method of
manufacturing, fitness to goal, amount, size, weight, specifications, geographical or commercial origin, conditions for
transfer or storage, result of use, as well as result of product testing and circumstances revealed based on testing.
b)Price, the method of its calculation or indication of special price;

¢)Information about the seller or manufacturer, including identity, status, qualification, ownership of commercial
and intellectual property right or relation to them, as well as other rights related to manufacturing and commercial
work;

d)Information on consumer rights, including the opportunity and forms of return, exchange or request for repair of
goods by a consumer.

e. Commercial activity is misleading when all the circumstances related to the activity causes concluding such
contract one would not otherwise make, in case having full information:

a)About the marketing of goods or services, including the comparative advertisement, which includes label, name
and other distinguishing features;

b)In parallel to correct information about the goods and service to provide the information about the deficiencies of
goods and services.}

Art. 13 contains elements of the Directive 2005/29 on commercial practices which fully
harmonizes unfair, misleading and aggressive advertising. This is what the Directive requires:?!
The Directive applies to unfair business-to-consumer commercial practices before, during and
after a commercial transaction in relation to a product. The Directive prohibits unfair, misleading
and aggressive commercial practices. A commercial practice is unfair if (Article 5(2)) if (a) it is
contrary to the requirements of professional diligence, and (b) it materially distorts or is likely to
materially distort the economic behaviour with regard to the product of the average consumer
whom it reaches or to whom it is addressed, or of the average member of a particularly vulnerable
group. A commercial practice is misleading if it contains false information”? or comparative
advertising” (Article 6) or it omits information®* (Article 7) and it is likely to lead the consumer
to take a transactional decision that he would not have taken otherwise. A commercial practice
is aggressive if it significantly impairs or is likely to significantly impair the average consumer’s
freedom of choice or conduct with regard to the product (Article 8). Annex I list 32 practices that
are regarded to be always unfair, misleading or aggressive.

In stark contrast to the comprehensive Directive 2005/29 Art. 10 covers only a small part of the
substantive part and does not deal with the potential remedies:

21 Taken from H.-W. Micklitz, Overview of European Consumer Law, 2017
22 Case C-435/11, CHS Tour Services GmbH, para 48 (if a commercial practice is found to be misleading, it is not
necessary to determine whether such a practice is also contrary to the requirements of professional diligence as referred to
in Article 5(2)(a)) and Case C-388/13, Nemzeti Fogyasztovédelmi Hatdsag, para 48 (a commercial practice is misleading
even though it is concerned only one single consumer).
23 For the notion of comparative advertisesment, see Case C-562/15, Carrefour Hypermarchés SAS, para 40.
24 For the notion of misleading omission, see case C-310/15, Vincent Deroo-Blanquart, para 45.
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Art. 10 uses the language of advertising and not of commercial practices under Art. 2 d)
Directive 2005/29, which is much broader, as it covers advertising and sales promotion before
and after a commercial transaction,

para 1) provides for a definition of misleading advertising, leaning on Art. 6 (1) Directive
2005/29

para 2) is rather confusing, maybe because of the numbering and the translation deficits. 2. a,
b, a, c refers to all circumstances to be included in order to define whether advertisements is
misleading or not. It is largely taken from Art. 6 (2) Directive 2005/29, but does not take over
all the elements

para 2) d) refers to ‘information under paragraph 3 of this article’. There is no para 3 in Art.
13. The following list a, b, c, d, e, a, b seems to refer to Art. 7 para 4 Directive 2005/29 dealing
with the invitation to purchase.

In the current form Art. 13 can hardly be regarded as implementing the complex set of rules
provided for by Directive 2005/29 which distinguishes between

unfair commercial practices

misleading commercial practices

misleading omissions

aggressive commercial practices

blacklisted unfair, misleading and aggressive commercial practices

based on a thorough distinction between the average consumer and the vulnerable consumer.

The enforcement lies in the hands of public authorities and/or consumer organisations and the

appropriate remedy is the action for injunction.

Proposal:

Art. 13 has to be brought into line with the Georgian law on advertising. This law regulates
elements of unfair, misleading and comparative advertising. As the Georgian law on
advertising stands it is meant to deal with b2b and b2c relations. However, the law does not
take the Directive 2005/29 into account. We leave open here whether and to what extent the
Georgian law on advertising complies with the Directive 2006/114 that regulates misleading
and comparative advertising in b2b relations.

to launch an in-depth study on the degree to which the Georgian law on advertising is in line
with Directive 2006/114 on misleading and comparative advertising and Directive 2005/29 on
unfair commercial practices,

it remains for the Georgian legislator to decide whether the law on advertising should cover
both areas b2b and b2c or whether the two should be separated.

33



Art. 14. Information on product pricing

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 14 Information on product pricing

1. For the purpose of this law:

a) Selling price —the price to sell goods in unit or certain amount, which includes VAT and other taxes;

b) Unit price - last price for sale of goods, which includes VAT and other taxes for one kilogram, one liter, one miter,
one square meter or one cubic meter of goods, or another base unit of measurement, which is widespread in a country
for the market flow of goods;

2. Seller is obliged to ensure clear and understandable form of pricing of unit or in certain amount of goods. The
Iidentification of unit price is not necessary in case it is identical to selling price.

3. The identification of price is not necessary, if:

a) Delivery of good is part of service;

b) The product is sold on an auction;

¢) The art or antique is presented for sale.

4. The identification of unit price is enough in case good that is not preliminary packaged will be measured or scaled
in presence of a customer.

Art. 14 is implementing the Directive 98/6 on price indications, which deals with prices for goods
broken down into total prices and unit prices. Whilst the requirements in the Directive are more
detailed, Art. 14 successfully manages to implement the key elements of the price indication rules.
Para 3 makes use of the option provided for in Art. 3(2) to exempt ‘products supplied in the course
of the provision of a service’. Quite the contrary is necessary from a consumer protection
perspective. Services dominate the economy and it is here where the consumer needs guidance.
Art. 6 to 16 ML are to be understood as an attempt to lay down ground rules for the indication of
the price of services.

Proposal:
To reconsider the exemption of services and instead to widen the scope and introduce appropriate

rules on the price indication of services.

Art. 15 — 22 Consumer Ombudsman

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)
Article 15. Authority of Consumer Ombudsman

1. Consumer ombudsman monitors the protection of rights and legal interests of consumers on the entire territory
of Georgia, reveals facts of violation of these rights and legal interests and support restoration of infringed rights in
accordance with the rule established by this law, including alternative dispute resolution means between the seller
and consumer. His/her authority applies to all fields of protection of consumer rights including those that have
Independent regulation agencies.
2. To ensure enforcement of authority determined under the law the Consumer Ombudsman:
a) Reviews the application of a consumer or group of consumers that applies to the violation of consumer rights;
b)Studies the fact of violation of consumer right in case of receipt of application or complaint, as well as based on
own initiative and issues relevant recommendation;
¢) Performs court representation authority for the purpose of protection of consumer rights;
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d)Develops opinions for the purpose of this law regarding the legislative amendments and presents to the Parliament
in a form of legislative initiatives;

e) Registers and analyses statistical data regarding the facts of violation of consumer rights;

f) Takes actions in order to raise public awareness regarding the consumer rights;

g)Cooperates with international governmental and non-governmental organizations, local non-governmental
organizations and representatives of civil society on the issues of protection of consumer rights;

h) In particular cases performs the functions of Amicus Curiae at the Constitutional Court of Georgia.

Article 16. Legal Grounds for Consumer Ombudsman’s Work

The legal grounds for the work of Consumer Ombudsman are: Constitution of Georgia, International Treaties of
Georgia, universally recognized principles and norms of International Law, this law, other legislative acts and by
laws.

Article 17. Main Principles of Work of Consumer Ombudsman

1. Consumer Ombudsman is independent during the enforcement of his/her authority. Unauthorized pressure on the

Consumer Ombudsman and illegal interference in his/her work is prohibited, which means actions of a person, in

particular pressure, interference, hampering or other form of pressure on the results of ongoing review with the

Consumer Ombudsman or decision-making by him/her or on work of the staff by the means that contradict with this
law and other laws and by laws of Georgia in order to benefit or receive favorable treatment.

2. Consumer Ombudsman acts in accordance with the principles of fairness, objectiveness, impartiality and
legitimacy.

3. Consumer ombudsman is authorized not to testify regarding the fact that was shared with him/her in a capacity of
Consumer Ombudsman. This right is kept even after the termination of authority of a Consumer Ombudsman.

Article 18. Appointment and termination of the power of Consumer Ombudsman

1. Citizen of Georgia, with higher legal education can be appointed as Consumer Ombudsman.

2. The Prime Minister of Georgia appoints Consumer Ombudsman to a position for 5 years’ term, based on the
consultation with the organizations working on the protection of consumer rights. One and the same candidate can
be appointed as Consumer Ombudsman only two consecutive terms.

3. The amount of salary for the Consumer Ombudsman is determined by the legal act of the Prime Minister of Georgia.
4.The powers of the Consumer Ombudsman of Georgia shall be terminated if*

a) he/she loses Georgian citizenship;

b) he/she fails to perform his/her duties for four consecutive months;

¢) a judgement of guilty has come into force against him/her;

d) a court declares him/her as legally incompetent, missing or dead;

e) within 10 days from he/she took or holds a position, or carries out activities incompatible with the status of the
Consumer Ombudsman of Georgia;
1) based on a decision of Prime Minister;
g) he/she dies
5. In the cases provided for in the paragraph four of this article, the powers of the Consumer Ombudsman of Georgia
shall be deemed terminated. The Prime Minister issues relevant legal act regarding the termination of authority of
Consumer Ombudsman;

6. In case of termination of authority of Consumer Ombudsman his/her duties are carried out by the deputy Consumer
Ombudsman (hereinafter referred to as Deputy).

Article 19. Activities Incompatible with the position of Consumer Ombudsman

1. Consumer Ombudsman is not authorized to perform other paid work, except scientific, pedagogical and creative
work.

2. Consumer Ombudsman is not authorized to be a member of political party or to participate in the political activity.
3. Consumer Ombudsman is obliged within 10 days from the appointment to a position to terminate activities

35



Incompatible with the status of the Consumer Ombudsman of Georgia.

Article 20. Composition and Structure of the Office of Consumer Ombudsman

1. The Consumer Ombudsman Office of Georgia shall be established to support the enforcement of authority by the
Consumer Ombudsman (hereinafter referred as to Office). The Structure, rule and organization of office is determined
by the Consumer Ombudsman based on his/her statute.

2. Consumer Ombudsman has deputy, whose authority is determined by the provisions of the office of Consumer
Ombudsman. Consumer Ombudsman appoints and removes from a position his/her deputy.

3. The Deputy Consumer Ombudsman of Georgia and Office acts in the name of and within the scope of the powers
determined by the Consumer Ombudsman.

4. Consumer Ombudsman:

) Supervises and coordinates the work of Office;

b) Approves by-laws and staff regulations;

C) Appoints and removes from a position office staff, signs employment contract with the office staff:

d) Determines the functions of office staft;

) Applies the measures of encouragement and disciplinary responsibility against office staff;

f) Approves the internship rules;

5. Court Representation Service -Court Representation service is the integral part of office that represents consumers
at court according to the rule established by this law.

6. The chief, lawyers and paralegals are part of court representation service;

7. Lawyer of the Court Representation Service during the enforcement of his/her professional duties acts in
accordance with the Constitution of Georgia, this law, Law on Advocates of Georgia, staff regulation and other
normative acts.

8. Illlegal pressure on the work of court representation service is prohibited;

9. The authority, salary and salary payment rule for chief, lawyers and paralegals of court representation service is
determined by the staff regulation.}

Article 21. Review of application

1. Consumer ombudsman reviews the application related to the violation of consumer rights. Application shall be
submitted to Consumer Ombudsman in material or electronic format.

2. A person is entitled to apply to a Consumer ombudsman with the help of authorized or legal representative;
Representative of a person shall satisfy the requirements set by the Georgian Legislation for representatives.

4. Consumer Ombudsman shall not hear application, in case:

a) applicant refused hearing of application;

b) application is submitted repeatedly; the recommendation has already been adopted and there are no new
circumstances/evidence;

¢) application is submitted by an unauthorized person;

d) application is anonymous or it is impossible to contact an applicant;

e) applicant failed to improve the problems in time frame established for the submission of improvement;

6. Applicant was warned about the need to improve the problems with the application and reasonable time was given
for that, in case if:

a) application (except in electronic format) has not been signed;

b) application is submitted by a representative and the document approving the right to represent is not attached;

¢) the fact of violation of rights and legal interests of a person as consumer or the content of request cannot be
established from application.

7. Consumer Ombudsman reviews the application during 30 calendar days from the moment of its registration. The
review process is suspended in case information/document is requested related to the issues mentioned in the
application. The suspension also suspends the term of hearing for no more than 45 calendar days.

8. Consumer Ombudsman is authorized to request information/document determined in the application from a person
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whose decision/ performed action might be in violation of applicant’s rights and legal interests.

9. Consumer Ombudsman is authorized to request from an applicant to submit additional information/documents
necessary for hearing his/her case. In such case the information/document shall be submitted to the Consumer
Ombudsman in a reasonable time frame but no later than 30 calendar days from the submission of request.

10. Consumer Ombudsman applies to the relevant person with the recommendation to restore infringed right of
consumer in case the fact of violation of consumer rights is revealed

11. Recommendation issued by the Consumer Ombudsman shall include:

a) Name and identification number of applicant;

b) Data about the seller;

¢) Description of violated right;

d) Description of facts;

e) Arguments of applicant;

1) Information/document received about the case;

&) Recommendation regarding the restoration of infringed right of a person.

12. The applicant shall be informed about the results of review of an application by the Consumer Ombudsman.

13. Review of application by the Consumer Ombudsman shall not restrict right of a person to use other means of
protection of right and legal interests, including the application to a court;

Article 22. Annual Report of Consumer Ombudsman

1.Consumer Ombudsman prepares annual report regarding the performed work. The annual report of Consumer
Ombudsman is public and the publication of the report shall be ensured by the Consumer Ombudsman.

2. Consumer Ombudsman annually, no later than March 1 of each year presents report about the performed work to
the Parliament of Georgia.

Article 23, The property and funding of Consumer Ombudsman

1. Appropriate property shall be transferred to the Consumer Ombudsman in accordance with the Georgian

legislation for the effective enforcement of his/her authority.

2. The work of Consumer Ombudsman shall be funded from the State Budget of Georgia.

3. Consumer Ombudsman for the purpose of enforcement of authority determined by this law is authorized to receive

grant in addition to the funding received from the State Budget of Georgia.

4. Consumer Ombudsman manages the funds allocated for Ombudsman and ensures maintenance and targeted use of
transferred property.}

There are two ways of reading the following articles:

e Art. 15-22 are meant to implement the ADR Directive 2013/11 and/or

e Art. 15-22 are meant to establish a consumer agency with regulatory powers such as to launch
an action for injunction.

Evidence can be found either way. Under Art. 15 (2) the Ombudsman has to ensure enforcement
of authority under the law of the Consumer Ombudsman. We suppose this is meant to be Chapter
IIT of the Draft GConsL. Art. 15 (2) c) clarifies that the Ombudsman shall ‘perform court
representation authority for the protection of consumer rights’. This sounds as if the Consumer
Ombudsman should be understood as the consumer authority that is entitled to exercise the action
for injunction as a remedy in the fight against unfair standard terms (abstract control) and unfair
commercial practices. However, the action for injunction is nowhere mentioned. It might
therefore be possible that the Ombudsman is only empowered to assist individual consumers in
litigation.
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As Art. 15-22 bear strong elements of an ADR mechanism it might therefore be useful to highlight
the basic requirements against which Articles 15-22 have to be measured:®

The Directive applies to procedures for the out-of-court resolution of domestic and cross-border
disputes concerning contractual obligations stemming from sales contracts or service contracts
between a trader established in the Union and a consumer resident in the Union through the
intervention of an ADR entity which proposes or imposes a solution or brings the parties together
with the aim of facilitating an amicable solution. The Directive establishes a minimum set of
harmonised quality requirements for ADR entities and ADR procedures in order to ensure that
consumers have access to high-quality, transparent, effective and fair out-of-court redress
mechanisms no matter where they reside in the Union (Article 3).

Chapter II establishes the conditions for access to and requirements applicable to ADR

procedures: Access to ADR entities and ADR procedures (Article 5), Expertise, independence and
Impartiality (Article 6) and transparency (Article 7). Special mention is made to the introduction

of certain conditions which would ensure the effectiveness (Article 8) and fairness (Article 9) of
ADR procedures. Article 11 (Iiberty) provides that agreements to submit complaints to an ADR

entity before the dispute has materialised and where they deprive the consumer of his right to

bring an action before the courts, are not binding. The principle of legality (Article 12) sets out
the conditions to ensure that the consumer is not being deprived of the protection afforded to

him by the provisions that cannot be derogated from by agreement by virtue of the law of the

Member State where the consumer and the trader are habitually resident in case of conflict of
laws. Lastly, Member States shall ensure that parties who, in an attempt to settle a dispute, have

recourse to ADR procedures the outcome of which is not binding, are not subsequently prevented
from initiating judicial proceedings in relation to that dispute as a result of the expiry of limitation

or prescription periods during the ADR procedure (Article 13).

Chapter III (Articles 14 to 17) includes provisions on information duties by traders and the co-
operation of ADR entities in case of cross-border disputes.

Against this benchmark the following aspects deserve to be studied in detail:

e isthe Ombudsman meant to be a policy making institutions or is the Ombudsman empowered
to deal with individual consumer complaints with the mandate to settle them? The list under
para 2 a)-h) does not clarify the mandate with regard to individual complaints, neither the
procedure nor the type of decision if there is any.

e Art. 17 para 2 mentions four principles that should guide the work of the Ombudsman.
However, transparency, liberty and effectiveness are missing. The principle of legality cold be
read into Art. 16 Directive 2013/11.

e Missing in case the Ombudsman is empowered to settle conflicts: rules on the procedure as
laid down in Art. 12 Directive 2013/11

25 taken from H.-W. Micklitz, Overview of European Consumer Law, under IV. 21.
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e Missing in case the Ombudsman is empowered to settle conflicts: that the consumer may still
go to court, whatever the decision looks like. This is the consequence of the ECJ in A/assini.?

Proposal:
The respective articles need to be brought into line with the requirements of the Directive

2013/11.

Also, in case the Georgian legislator understands the Consumer Ombudsman as the agencies
which are entrusted with regulatory powers inter alia the action for injunction, the chapter has
to be redesigned.

Art. 24 Non-entrepreneurial (non-commercial) legal entities

{Draft Law of Georgia on the Protection of Consumer Rights

(February 2017)

Article 24 Non-entrepreneurial (non-commercial) legal entities

1. Non-governmental organization are authorized to participate in the development and enforcement of consumer
protection, including:

a) Cooperation with entrepreneurial unity and relevant state agencies in order to protect consumer rights;

b)Support the resolution of consumer claims through mediation;

¢) Participation in development of security requirements for the goods and services and conduct independence
expertise of quality and security in compliance with the security requirements;

d) With other state agencies to participate in the enforcement of information campaign and programs for public.

2. The activities performed by the non-governmental organizations with the purpose of protection of consumer rights
shall be funded from the state budget in accordance with the Georgian legislation.

Georgia is entirely free to lay down rules or not on organizations of the civil society. However, if
these organizations are meant to play a role in the enforcement of consumer law then the
European consumer law acquis comes in. They are part of the GCC in the chapter on non-for-
profit organizations.

So far Art. 24 does not grant consumer organizations standing under Directives 93/13, 2005/29
and 2009/22 to launch an action for injunction against unfair commercial practices or unfair
contract terms. if this is meant to be the case, Art. 24 would be brought into line with the
respective Directives.

The Georgian legislature is free to grant standing to a public agency such as the Consumer
Ombudsman and — or (!) — to consumer organizations. This is the consumer aquis.

Recommendation:
Whatever rule needs to be brought into line with the respective provisions on non-profit
organizations in the GCC.

% CJEU C-317/08, Alassini and others, ECLI:EU:C:2010:146.
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There might be a word of caution needed on the financing of consumer organizations. Whilst it
is certainly useful that the state finances particular projects or activities, one might wonder
whether it is appropriate that the State provides institutional funding to consumer organizations
at least as long as Georgia aims at establishing a consumer agency (the Ombudsman) who is taking
care of the consumer interests.
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IV. Reform of Regulation of Parliament and the Product Safety and Free
Movement Code

1. Regulation on the Consumer Ombudsman

The newly introduced Art. 229 of the Regulation must be read in connection with the proposed
rulings on the consumer ombudsman in the Draft GConsL. From a European Union law
perspective there is nothing to comment. These kinds of rules remain entirely in the ambit of the
State of Georgia.

2. Amendments and changes to the product safety and free movement
code

The Georgian Code on Product Safety and Free Movement merges the so called New Approach
on Standards and Technical Regulation with the Product Safety Directive 2001/95 and the Product
Liability Directive 85/374. A couple of observations before we turn to the amendments and
changes - with regard to product liability:

e product liability is comprehensively and correctly regulated in the GCC Art. 1009. The
respective rules in the Product Safety and Free Movement Code remain behind what is
required by the Directive and what is implemented in the GCC. The articles 6 — 8 should be
deleted.

With regard to the regulation of product safety, we would like to start with two comments to the
existing law (not to the changes and amendments). However, we would need a mandate to
investigate the respective Code in depth:

e Art. 4 para 2 defines a safe product and refers inter alia to the formalu of ‘used as intended’.
This definition is not in line with Art. 2 b) Directive 2001/95: ‘safe product’ shall mean any
product which, under normal or reasonably foreseeable conditions of use including duration
and, where applicable, putting into service, installation and maintenance requirements, does
not present any risk or only the minimum risks compatible with the product s use, considered
to be acceptable and consistent with a high level of protection for the safety and health of
persons, taking into account the following points in particular . The definition in the Directive
deliberately stays away from bringing intention into play. The producer has to take the
reasonably foreseeable use into account.

e Directive 2001/95 clearly distinguishes between product recall and product withdrawal. While
these two concepts show up in the catalogue of the definitions, they are not fully integrated
into the catalogue of the competences of the Georgian authorities.

With regard to the proposed amendments:
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e Art. 12 para 4 and 5 want to reserve the right for the Georgian legislator to introduce stricter
information rules than the Directive 2001/95. Legally speaking the question is whether the
Directive defines maximum standards. Nowhere in the Directive the issue has been clarified
and the EC] had no opportunity to clarify the matter. However, the political agreement
between the Member States was that the Directive provides for maximum harmonization. The
reason is this. each and every Member State would have to face the argument that additional
information requirements are to be regarded as barriers to trade and are not justifiable because
the Directive does not leave space for deviating national information requirements.

e There are two further points to be taken into consideration: what kind of information does
the Georgian legislator have in mind and how can the legislator secure that the information
requirements provide for a higher standards of product safety. More information does not
necessarily mean higher protection and a higher degree of safety.

e Art. 13 (6) takes away the ‘on request’ and obliges the seller to provide safety related
information. The directive deals with distributors not with sellers. If the addressee should be
the seller alone, the amendment affects sales law. Here the EU law provides for minimum
standards only. However, the question is whether and to what extent the seller is able and
competent to provide that information and what kind of remedy is envisaged in case the seller
provides incomplete or misleading information. In short we do not see a problem under EU
law, but we do see a problem in the correct balance of rights and duties in the sales contract.

Proposal:
e the two amendments providing for additional information in Art. 12 4) and 5) should not be

introduced into the Product Safety and Free Movement Code
o theenvisaged amendment in Art. 13 (6) needs to be discussed in light with the potential impact
on sales contracts.
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V. Conclusions and Recommendations

In the following

we have put in bold letters those directives and regulations which have to be implemented
under the AA (mandatory in accordance with AA).

we have put in italics, those mentioned but not contained in the Annex, but where we advise
implementation (not mandatory but advice implementation). We refer to the preamble of the
AA and its objectives where it is spelt out that new developments have to be taken into
consideration.”

The key decision:

how shall the relationship between the Georgian Civil Code and the envisaged Consumer
Protection Code be defined?

The recommendation is to integrate the implementation of Directives 93/13 on fair terms
(mandatory in accordance with AA), 99/44 on consumer sales (mandatory in accordance with
AA) and 2011/83 on consumer rights into the GCC (mandatory in accordance with AA).

‘What needs to be avoided:

The legislator should take great pains to make sure that it does not double legislation on certain
issues by spreading them to several laws. If the right of withdrawal from contracts is regulated
in the GCGC, it should not reappear in other laws such as the GConsL and/or the Product Safety
Law. If product liability is in the GCC, it should be amended there if necessary but not in a
different law. As an alternative, it should be removed completely from the GCC.

The following EU regulations and Directives have not yet been implemented at all:

Directive 2002/65 on distant selling of financial services (mandatory in accordance with AA)
Directive 2008/48 on consumer credit (mandatory in accordance with AA)

Directive 2008/122 on time sharing mandatory for Georgia in accordance with AA
mandatory in accordance with AA)

Directive 2011/83 Art. 17-21 (mandatory in accordance with AA)

Directive 2013/11 on ADR (not mandatory but advice implementation)

Directive 2014/17 on mortgage (1ot mandatory but advice implementation)

Directive 2014/65/EU MiFiD II and the MiFIR Regulation 600/2014 (not mandatory but
advice implementation)

Directive 2014/92 on payment account (not mandatory but advice implementation)
Directive 2015/2302 on package tours (mandatory in accordance with AA with reference to
the predecessor 90/314)

Directive 2009/22 (formerly 98/27) on injunctions (mandatory in accordance with AA)
Regulation 524/2013 on Online Dispute Resolution (mot mandatory but advice
Implementation)

27 See C. Meller-Hannich, op.cit. under 1 b) bb) new developments, p. 5.
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e Regulation 2006/2004 on Co-operation in Transborder Enforcement (mandatory in accordance
with AA)

The following EU regulations and Directives have been implemented, but major changes are still

needed:

e Directive 93/13 on unfair terms with regard to the abstract control of standard terms via
competent entities (mandatory in accordance with AA)

e Directive 2005/29 on commercial practices, in terms of substance and in terms of the
availability of an appropriate enforcement mechanism (mandatory in accordance with AA)

The following EU regulations and Directives have been implemented, but require additional fine

tuning

e Directive 98/6 on price indication (mandatory in accordance with AA)

e Directive 2011/83 (but Art. 17-21 are still to be implemented) (mandatory in accordance with
AA)

e Directive 93/13 with regard to the control of standard terms in individual contracts, mainly
adjustment to the judgments of the EC] (mandatory in accordance with AA)

e Directive 99/44 with regard to a clarification of the two-step procedure of remedies and the
reversal of the burden of proof (mandatory in accordance with AA).
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